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Decision ret Caroatna Shipping Co.; Eller t Co-9 Inc.; by Robert
P. Kellar, Acting Comptroller General.

!ssue Area: Federal Procurement or Goods and Services (19OOb.
Contact: Office of the General Counsel: Procurement Law I.
Budget Funetione National Defense: Departuert of Defense -

Procurement 6 Contracts (058).
Oruanization Concernsd: Anchor Stcvedlring Co., Inc.; Department

of the Army: Military Traffic management Comumnt
Authority: 4 C.F.P. 20(b) (2). 1.S.P.R. 2-4007.8(b) (31. B-181575

(1Q76) -

A company requested that a solicitation be cancelled
because of the failure of the agfncy to proviae them with a copy
,pf the solicitation. A secopd compiny protested the contracting
ictivity's decision to hold'the procurement in abeyance until
tbhe first protest was resolved- The first protest wvs uttimely
since it was not filed within 10 days of the closing date for
receiot of proposals. The agqencys decision to hold the
procurement in abeyance pending resolqtion of a protest filed
prior to the award was t'roper under pi~rtinent regniations.
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AJ\>' a 10 810hi THE COMPYROLLER CEN*RAL ProI. I
<, DECIUICN 4 (lO° THU UNITED ETAVEE

WA S H I N Q TO N. D. C. 2054 S

SUM FILE: 3,489230 DATE August 30, 197T

MATTER OF: Carolina !hipping Company; Eller & Company, Inc.

DIGEST:

1. Protest against agency'a failure to provide firm with copy
of solicitation is untimely as not filed within 10 days of
closing dateoftr receipt of proposals as advertised in
Com erce Business Daily.

2. Holding prozuremert in abeyance pending resolution of protest
filed prior to awvrd ii proper under pertinent regulations.

The Carolina Shipping Cv-piny (Carolina) protests the failure
of the Military traffic Managmicnt comtmand (MTMC), Departmrnnt of the
Army, to solicit it under reuqisit for proposals No., DAHC24-77-R-0004
and requests that the soliciftidon he canceled on accoutt of this
failirue and that Catolila be allowed' to compete on any new jol-cita-
tion that would. e subsequently Issued. Eller & Company, Inc.
(Eller), protests the contracting activity's decisinia to hold the
procurement in abeyance until. the Carolina protest its resolved by
our Office. Ancho-: Stevedoring Co., Inc., as an offeror under the
UFP and, therefore, an Interested party to the protest, haa questioned
the timeliness of Caroliua'a protect.

With regard to the timeliness issue, the procurement was
advertised in the CoinMerce Buciness Daily (CBD) on March 14, 1977,
with the stated closing date as April 19, 197'. On March 15 the
solicitatior. package was sent to 14 prospective contractors. Of
these, 12 had responded to a request for an expression of interest
and two vequeated copies of the solicitation as the result of the
CBD notice. t fhll carolina did not respond directly to the re64st
Xor express3'½0 :arest, it did make known to a MTMC.representa-
tive its imrcas ,the procurement. By inadvertence this Lpressior.
of interest was evarld6ked when copies of the solicitation were sant
out. By the date for theasubmission of Proposals, several proposals
had bean received. Negociatians were co6nducted during the period of
May 31 - June 2 Pith the firms which subditetd proposals, and sub-
mission of teat and final offers was requasted by June 15. Prior to
the latter date the contractirg activity was notified of the Carolina
protest, and on June 9'the request for best and final offers was
postponed until further notice.
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On the basis of the aforegoing facts, we believe, as euxplained
below, that the Carolina protest In untimely filed with our Office
and therefore is not for nonsideration. Our Did Protest Procedures,
specifically 4 C.P.R. I 20(b)(2) (1976), provide in part that:

"(b)(2) * * * bid protests shall be filed not
later than 10 days after the basis for protest is
known or should have been known, whichever is
earlier."

While Carolina, based on the events already described, could properlv
have believed that it would be sent, in a timely manner, a copy of
the solicitaiion, it should have been aware no later than the dead-
line date published in the CBD for submission of proposals of its
basis for protest. See Sbutheastern Crsboicas. D::nv B-187476,
November 12, 1976, 76-2 CPD 406. Tbe .arolina protest was received
in our Office on May 31, clearly more than 10 working days after
the published closing date of April 19. 1977.

As regards the Eller protest agalizt tht. failure of the.
contracting activity to proceed with ihi prodcrement,' pa&z:ra'h
2-407.8(b)(3) cf the Armed Services Procuremein Regulation (1976 ed.)
provides that:

"(3) When a written protest against the making of
an award is received, award shall not be made until the
matter is resolved, unless the contracting officer
determines that:

"(i) the items to be procured are urgently
required; or

"(ii) delivery or performance will be unduly
delayed by failure to make award promptly;
or

"(iii) a prompt award will otherwise be advantageous
to the Government."

Since the contracting officer apparently did not determine that an
award was justified under the regulation, he dated properly in holding
the procurement in abeyance pending a resolution of the protest.

Accordingly, Cccolina's protest is dismissed as untimely, and
Eller's protest is denied.

Actinp Comptroller General
, the United States
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COMFY WCU.R SEKd RAL OF THE UNITRO TA fot I

P i89230 August 30, 1977

Tha Honorable Lavton Chile.
United State. Senate

Dear Senator Chile.:

As regard. ycar June 30, 1977, letter (4a Sterhen Erb) concerning

the Sller & Coupany, Inc., protest under Military Traffic Management Comand

.'uest for proposals No. DAHC24-77-R-0004, enclosed ia a copy of

lour derlaa'or of today on the matter. Also, the enclosurea vith'

your lotter ale returned as rtqurited.

Sincerely yours,

Acting Comptroller Genera
of the United State.
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COMP'TROLLER GENERAL OPPYNVr INITED STATS 5n

B-189230 August 30, 1977

The Honorable Strom Thurmond
United States Senate

Dear Senator Thurmond:

As regards your letters of Hay 31 and June 3, 1977, concerning

the Carolina Shipping Company protest under the Military Traffic

Management Command request for proposals No. DAHC24 77-R-0004, we

are enclosing a copy of our decision of today on the matter.

Sincer'ly yours,

Acting Comptroller General
of the United States

Enclosure
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